PROGRESSIVE DEVELORMENT OF INTERNATTONAL LAW AND TTS CODIFICATION

Note by the Secretary-General N

The Secretary-General hes the honour to trensmit to the Memberé of the
Ganerél Asgembly & copy of a letter received from the Comnittee on the
Progressive Develomment of Internati‘onal' Law end its codification, togaﬂiét
| with that Comx;ittee's report, d:c"awn up 1n accord,ancé with the texrms of
' Resolution 94 (I) adopted by the General Assembly on 11 December 19U46.

A. Letter from the Chaiymsn of the Committee to the Secretary-General.®

I have the honour to inform you that the Committee on the
Progressive Development of International Lew snd 1ts Codification, at
1ts meeting of 16 June 1947, made the following decision:

1. The Committee on the Progrésaiv,e Development of International Law
and its Codification requests the $ecretary-General to transmit its
repctt to the Governments of Membeys of the United Nations at the

earliest possible moment. i

2. The Becretary-General is further requepted to call the special
attention of Governments to that part of the report which contalns
proposeals for the nomination and election of members of an Inteynstiongl
Lew Commission, end to the possibility that the electicn might take plage
before the aujournment of the second sesslon of the General Assembly, i
the Cenéral Assembly accepts the recommendation to establish an
nternational Lew Commission. ‘

o | | (stgped) Dalip Singh
: : n ' . Chairman

Report_of_the Commlttee.¥*
The .Conmittee on the Frogressive Develoyment of Intematiohal Law &

d.;!;ficajbion,‘.e‘stabushed by the resolutiom of the General Asae'mbly'éf
ll Docember 1946, held its first meeting on 12 May 1G4T, at. Lake Sﬁcéésg,
New York, It, adopted the provisional egenda drawm wp by the Secretarie

¥ This dosument vas first issued under the symbol A/AG.10/54.
This doowment wes first issued under the symbol AfAC.10/51.
| | ! [agxeed to




1(;. tc SOMence . the general discuseion ‘en Itcm 3 (a.) of 1ts agenda
ating to the methode by which the General Assembly should encourege the
rogressive develomment of international law and its evantual.co@ification. '
2 At its fifteenth meeting, 29 May 1947, the Committee concluded its i
Econsidel ‘ation of this item and succeeded in formulating detailed methodd for
\recoxmnend ation to the General Assembly at its next session.

3. The Committee agreed that effect could 'best be given to the provisicns
of Article 13 (i) (a) of the -Charter by the establisiment of a Commission,
ff?pm;posed of persons of recognized competence in international law. They |
'écuss'ed the question whether 1t would bg desirable to establish sepa.rata
ommissions for public, for private, and for penal mtemationa.l law, but
ecidad. unanimously to recommend the Generai Assembly to establish a single
comission for the _purpose of carrying out the progressive develomment of
nternational lew and its eventuel codifica.t:lon. ‘J:bis Conmission would be

” alled the Internationel Law Commission (II.C) *

Different views were expressed on the guestion of the number of the

‘m'bers of the International Law Commiaeion, the numbers nine, eleven,

"tean and fifteen baing suggested. 'I‘he Committes by a maJority of nine

tés to five decided to recommend that it consist of fifteen memhers.
. Two mein methods for the selection of the members of the International Lair
omnission were suggested, one that the: Judges of the International Court of
ustice ehould. be invited to meke the appointments, the other a plan based,

th some slight modifications,-on the method prescribed for the election of

It appeared to be the feeling of the Committee that the nc should not do
enything which might . detract from the valuable work being done in the
field of the develppment and codification of private internmational law by -
The Hague Conference on Private Intermaticnal Law. It is therefore
recommended that the. ILC when dealing with guestions in the fileld of
private international law should consider the appropriateness of
censultation with the Netherlands Govermment.

" mor minority views see document A/AC.10/SR.23 of 10 June 1947.




nationalities. In making their nominations, the Governments are

recommended to consult their highest c urts of Jjustice, their
faculties and schools of lew, thelr national academies and nabional
sections of international academies devoted to the studyvof law

where such éxist , the national groups in the Permenent Court of

" Arbitration.
(b) The Sacreta.ry-General of the United Nations should sulmit this

panél of candidates to the Security Council, and the General Assamb

which would elect fifteen persons following the princ:lple laid down

in Article 3 and the procedure contained in Articles 8-12 of the k

of the International Court of Justice. The Coumittee desires to :

:_récomnend. that special emphasis be laid on the provisions of Artic:

~of the.Statute. |
(c) In the event of & casual vacency occurring in the membereh'i

Commission, a ma,jority of the Committee thought that the comnis icn
itself might nominate a certain number of persons from among thoae
namas vere on the penel of candidates, and that the ‘Security Cmm
might choose from among the persons 80 nominated a member of tha'
Cbmission to hold office until the next reguler session of the .

General Assembly, when the véoancy could be filled by the same m
es that folloved in the election of the original fifteen members

(d) All the members of the Ccxmittee were agreed that the nembers
Intswnaticnal Law Commlssion should receive a salary pr‘oporti; B
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follow:l.ng procedure.
(a) The government of each State Member of the United mm @

of its owm nationals, and not more than eight persone of other
petionalities. In making their nominations, the Governments 'a,r
recammended to consult their highest courts of justice, their legs
facultiea and schools of law, thelr national academies end né:bi
sections of international academies devoted to the study of law and
whexe such exiat the national groups in the Permament Court of
* Arbitration.
(b) The Secretary-General of the United Nations should sutmit this
panel of cendidates to the Security Council, and the General Assenb
which would elect fifteen persons following the principle laid down
in Arxticle 3 and the procedure contained in Articles 8-12 of the |
of the International Court of Justice. The Committee desires to
roccmmend. that special emphasis be laid on the provisions of Art:tc
of the.Statute. o
(c) In the event of a casual vacency occurring in the memberahip
Commiassion, & ma,jority of the Comnmittee thought that the ccmn‘.l_.ss:l,
itself might nominate a certain number of persons from among those
names vere on the penel of candldates, and that the Security C o
might choose from among the persons 80 nominated a member of the
Commissicn to hold office until ths next reguler session of the -
General Assembly, when the vé.osncy could be filled by the seme '
as st Polloved in the election of the original fiftesn membe: “
(2) All the members of the Committee Weye agreed that the mmbora
International Lew Commission should receive a salary yu.-oport;
' dlandty and importence of their office, but there was scme




cn thef queation whether they shculd

‘-time service. :By a ma.jori‘oy of nine votes to f:lve the 0cmttee

1

‘bhcught that this would be bobh ‘desireble and. necessary. It wae agree 'f1|
,'that the Comnission shculd heve 1ts headquarters at the eeat of th'e b
United. Naticns, though 1t might decide from time tc “time to hold its 8
_aeseione a.t other places ; end the:b the Secretary-General should be 3
ﬂ"ireq_uested. to meke available to it the: services of the Divisicn for the s

“ Develo;pment end Codification of International Law of the Secretariat. 2

- The budget of the Commieeion ghould include items for the salaries of

members, for the expenses of meetings, travel etc.

The ‘Cormittee hopes that the IIC may be a- permanent body, but it also

3 'aitha.t 1t might be desirable, in the firet instance, to eata'blieh the

Us'iony on a provisicnal basis. Ib recomne:ide ’ “therefore, that ‘the

‘fe"z;s of the Comission be elected for a texm of three years, tut that they

1igible for re-electicn if the Qcmmissicn is continued in being after this

d by the General Assembly

the TIC might very in their neture. Some of the tasks might involve the
'.lng of a convention on a subject which has not yet been regula.ted. by

‘e‘.t:fbnal lew or in regard to which the law has not yet been highly

AO;pe/d‘ or :fOrinule.ted :ln'the practice of States. Other tasks might, cn the

ha.nd., involve the more precise formulation and systemetization of the

in areas where there hae been extensive Sta.te practice, precedent and

1ne.* For ccnv'enience of reference, the Ccmmitiee has referred to the

% 'by;pe of taek as "progreesive development" and to the second type of task .
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recognizes that the terms employed are not mitually exclusive, a8 ’»’:_ﬂ oF

in cases where the formulation and . systematization of the exlsting law

leed to the conclusion that some new rule should be auggested for ado

by States.
8. If the General Assembly should refer to the Connn...ssion a project
| progressiVe development of the law (as defined in the precedins paragraph
Committee recommends thet the Commission should follow a procednre cn the
- following lines:
3 () The Commission should appoint a Rapporteur. By a niajor‘.lty of
elght votes %o aeVen"the‘ Gommittee recommends that in the choice of 'sf;
- Repporteur the Commission should be f#eo to go outside'its own membar
(b) The Comnission,. in conjunchion with the Rapporteur, should formulate
a plan of work. V . -
(¢) A gquestiommaire should be circulated to goirernments , inviting them
to supply lnformation and data relevant to the plan of work within suc)
time as the reference from the Geperal Aésembl,y nay demand.
’(d.) E‘Ehe”Coﬁxﬂz‘niss;lon should appdintﬁ a small sub~committee to work with
the Rapporteur on the preparatlion of interinm drai’ts pand.ing receipt of
replies to this g,uestionnaire. By a majority of eight votes to s:lx kthe
’ Connnittee though'b that memberahip .of this sub-committee need. not ba
v limited to members of the Commission itself. i
() The Committee decided to recommend that the Commission should.-be
anthorized to consult as deslyed with sc;.ientific institutions, and ‘by
majority, thet it be authorized to consult, if necessary, with :
individual experts, | ,
(£) It vas egreed that the Commissicn should periodically ccnsider the
nﬂrai’te 3 end’ |
() '.I.‘hat wheri the Commission considers & draft to be in satisfactory

form it should be issued as a Commission décument by the Secmtariat

o . - - - - - p— - -




,ppropria.te, € nd should be given 'bhe widest possible yublicity. The

blication should include any information supplied to the IIC in rep],y

3:159 the queationna.ire referred to in sub-paragraph (c) above. The

governments should be requested to submit any connnents on this Commission -

'dooument within a reaeona.ble time.
v;.i(h) 'l‘he Rapporteur ‘and the sub-committee would recomsider the draft

taking into consideration-any comments or suggestions which have come to

_the attention of the Commissicn through the Secretariat. They would

| "_prepare a final draft and explanatory report which the Ccmnnise'lon would

‘_consider ; and, 1f adopted, would submit, together with its own

| reoonnnenda.tions , 'bhrough the Secretary-General to the General Assembly.

By a meJority the COnmittee decided to recommend that the ILC should be

""rized to consider projects and draft conventions recommended by

rnments, other United Nations orgens,* speclalized agencies, and those

bodies esta.'bliehed by inter-governmental agreement to further the
trenamitted

e e O (e T e

gz?‘e‘esive developmen’o of intexnational law end its codification,

through the Secretary-General, end that in such caeses the Commission

‘follow a procedure on the following lines:

) If the Connnisaion 18 asked to consider a project not yet
rnmlated as a draft convention, it should: ‘
(i) formulate a plan of work;

. (41) circulate & guesticmnaire to govermments end to such of the

_ orgens of the United Nations, specialized agencies; amd
official bodies mentiocnéd ebove, as are concerned, dnviting
| comments to be trenemitted vithin a resscnable time; end
(111) svbnit a peport with recommendations to the General Assembly.

Opnnnittee unanimously recognized that the Econamic and Social Council
hopsesses the right of initiative in proposing conventions. -




in substance _the proced.ure outlined. 1n pa.ragraph 8
except that the éuestiohnairere’ferred to in 8 (c) nay
in such a case be necessary. | o
(v) in the case of some projects submitted to the COmmission

this way 1t might be sufficlent that the Comission ahould

consult with and tend.er advice to the government organ,
body concerned., and in such cases the procedure suggeste
this-paragraph night not be necessary; but the full reco
each such c¢ase should be made pu'bllc by the ILIC. | '

(v) If the Commission is asked to cons:.der a draft convention alreaﬂy

:E'ormula.ted but not sugned. by plempotentiames, it snould:

(i) study the draft and compare it with any other drafts or
“projects on the seme Or on & cognate su'b,;;ect- ’
(,11) circulate a g_uestionna:.re as in (a) (11) abcve; and
v (ii1) report wiv h recomnendations to the General ASSembly |
(¢) 1If the Connnission is asked to consider a draft conventlon alread;y
f signed. by plenlpotent:.aries, it should take into uonsideraticn a.u.y
dec:Lsions which the General Assembly ma,y adopt in purst,.dnce vf the

recommendations made 1n paragraeph 1T below.

According to the view of three of the members of the Ccmittee , the
: initn.atlve for und.er'bakins studies and making recomrendations = -cr the

: Proerees:lve development of intemational law, lies sclely* with tl.e Gener

: Assembly under the terms of the Charter. I'b was they“oxe their view ithat

IIC wes constitutionally precluded from meking veccmmendaticns tt the -

4

* In the view of one of these mem'bors, th« Beonemic upd secial t,t.tmci
the a.uthori*by of the Géneral Assembly, alsc hao the right of lmt* ati"
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sembly on pro.jects other .,han those :e"farred to it by the
, f_,'-Aaeem'bl.v Lteelf. | ‘

r thecodification of international law, the Committee recognized that
ar-cut distinction between the fornmlation of the lew as 1t is and the

és 1t ought to be could be rigidly mainteined in practice. It was pointed

’oha:b in eny work of codificetion, the codifier inevitably has to £1l1l1 in
s in and amend the lew in the light of new develomments. The Committee by
jority vote, however, agreed that for the purposes of the procedures
"Iﬂsed. below, the definition given ix_z paragraph T above wouJ.d be appliceble.
The Committes by & majority decided to recommend to the General Assembly
i'b adopt & resolution instmcti;xg IIC to survey the whole field of
oméry‘ intezﬁat;l.onal law, together with eny relevant treaties, with a

'bo selecting ‘toples for codification, having in mind previous

mmanta.l end non-govanmental projects; that if the IIC finds that
dification of a partn.cula:; topic is desirable or neceuary, it should

tits recommendations to the General Assembly in the form of draft

s cf'multipé,rbite conventions; and that, if the General Assembly should
"tAthe ILC to prepere a draft co’mrention cn any subject, or to explore
‘cessity or desirability of preparing such a draft conventicn, IIC

;‘ve precedence to complying with such request.

A;Gommittee then decided that a procedure on the following lines would.

ﬁpropriate for giv:lng effect to the above resolution of the General



(c) ‘The IIC in con,Junction with the Rapperteur should or

‘of - work and circulate a request to governuents for the text of
pertinent lews, decrees, Judicial decisions, treat:les, dipl !
correspondence, and other comperable data, to be submitted w:l. 1
reasonable time. ) o |
(d) The Commission should appoint a small ‘sub-comnittee fo wo}rdli'-A:
the Repporteur on the preparation of interim drafts pending r’eﬁeiy’t
the informetion requested in the preceding sub-paragraph. o
The work should procecd according to the following plan:

(a) The results of the study of any particular topic should take the :
form of one or more sets of draft articles of mmltipartite convenbiana

RS

(b) The text of each draft article should be fcllowed by coment

containin{,. R
(l) Complete presentatlon of all precedents anﬂ. other rele'trant
data including treatles, views of leading publmists , etc.

(11) Conclusions relevant to-

(1) The measure of agreemant in the practice of States anﬂ.

in doctrine on each point involved;

(é) The areas of divergence or disagreement in pré.ctice'*-

and doctrine.

-

(iii) The arguments ‘which have been advenced in favour of ome or :

- another solution, in cases where divergence or ﬂieagreement ‘;

exlist.

(c) There should be consultation as desired with sclentific
institutions , and, if necessery, with individual experts. The
consultation with individuél experts was recommended by a maaor:lty ci’j‘

the Committes.
(&) The Ccrmission should per:lodically considor the drafhs, and

(e) When the Commission considers a draft to be in satisfactory fom




: =Bhould. be if eue‘d as a Commission document by the S_ecretarié;t m.theuc
%"“é;cplanations and _‘supporting meteriel as the commission coneiders
* appropriate, and should be given the widest possible publicity.r- The

‘publication should include any jnformation supplied to the Cc:mm:lssion,

‘reply to the request refoerred to in sub-peregraph 12 (c) above. The

_governments should be requested to submit any comments on this Ccmn:lssi

‘document within a reasonable time.
The Repporteur and the sub-committee would then reconsider the draft,

“teking into consideration any comments oY sﬁgges’cions which have come to the

'"béntion of the IIC. They would prepare a final draft and explenatory
;portfwhich the TIC would consider, and, if adopted, would submit, togéther :

fth :H:s own recomnendations , through the Se'cretary-Genéral, to the General

5 These recomnend.a.’bions might be elther:
(a) That no further action be ta.ken in view of the ‘fact that the report - ak

' has alreaﬂy been pu.bllshed or

",(b) That the General Assembly should. adopt a.‘l.l or part of the report 'by
. ;‘;résolutyion‘,* or - - ' . 5 "8
(c) ‘i‘hat "'the Géneral Assembly should rec‘{bn_nnend the dreft o States for ‘;
v'bhe conclusion of & convention, or . |

“:(a) That the General Assermbly should convoke a special conference o

consider the conclusicm of a convention.
" The Committee apprecla.tes the fact that the General Aseem'bly might in ‘ M
iy of those cases think fit to refer the drafts back o ILC for E
,,’\consideration and redrefting. |

The Committae also ‘considered e number of _suggested means of encouraging
3 p/rog;ressive develoyment of. international law by improvements in' the

This sub-paragraph was sdopted by a majority of the Committee.’



‘absence of uniformity :ln the d:raﬁ;:l.ns of the fonnal c].ausea ml
conventime sometimes leads o0 unneceaaary deleys in commd:lns

‘as creeting oerba:l.n difﬂculties of :l:nterm:atation af“kenmrds A
the Committee therefore desired to recommend that the TIC should ¢ n
matter and the weys and means of bringing about mprmremants in the e
of multipartite :lnetrmnants in relation to such matters as m:l.fom Trea
" clanses with & view to ultimate vecomendstion to the Gemersl Assem‘bly ﬂ
" yas understood of course, that the adoption of eny clauses as the IIC mi

draw up would be entirely opbional Por the parties to any nmltipart:lte‘

convention, and that the recommendatlons of the IIC would only concez:n tha

- formal clauses of mmltipartite conventions.
17. Another metter considered by the Camittee was “the utility and 1mpo
.-of encouraging the retification of and accession o multipart:lte ccmventi )
elready concluded. A ms jority of the cmmnit'hee desired that the T.Lc ahdnli
consider this matter with a view +o ultimate recmandation to tha '
. Genexal Assambly o
| '18. In connection with the d.qvelopment of customary :I.ntemational law,
as with the' dévelopment of the law through the - Judicial . proceas,.. the
‘Gomnittee deslyed to recomnend. that the IIC consider vays and means tor :
making the evidences of customery intema:bional law more readlly- ava:.la'bli
the compilaticn of d.igests af State practice, and by the collection ani

publication of the declslons cf national and intamational courts on

internaetional law questions.

| codification. On 'bhia point the COnnnitt.ea recomenda-

O, e B8 mmr comamm dmade e B




tter of which is relevant to the. functions of the parbicular organ

) That in projects refexred to 1t by a competent orgen of the

Unlted Nations the TIC should be euthorized, if 1t thinks 1t desirable,

’ 'bo meke interim reports to the orgen concermed prior to- submitting its '’

final veport to the General Assem‘bly. This resolution was carried by a

ma:]ori’oy 4n the Committee. A minority of the members dissented from it
sl A

it would not be in accordence with the

on the ground that, in thelr viev,
other than

‘yrovisions of the Charter for any organ of the United_. Nations,

he Generel Assembly,* to refer 9. proect to the IIC.

;v(c) That, ell ILC documents which are circulated to governments should

ialso ‘be. circuleted £o the orgens of the United Nations for their

viinformation, and thet such orgens should be free to supply a.ny date or

ie e any suggestions to the Commissiod.

he Committee was also askecl to -~study methods of enlisting the

ance of such negtional or intema.tional bodies as might aid it in the

‘nt of its objective of encouraging the progressive development of
on this point the Cmnmittee

Fd

'j.,a;bional lew and its eventual codification.

a) Tha.t the ILC should be authorized to consult eny national or

interna‘bional orgenization, official or non-official, on any matter

eves that such & procedure might aid
ys of the

entrusted to 1t, if and when it bell
in the a'bta.inment of its obJectives. A minority of the membe

Committee were of the opinion that such consultation should 'be limited to

organiza.tions included in the list referred. to in the sub-paragraph
1

fqllowing.
Thet for the purpose of the distribution of IIC documents the

"'h'é;c"retary-(}ane;al , after consultation with the ILC, should drew up &
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“yist of naticnal ‘and international organizations dealing nith gueétieng

jnternationsl lew. In drawing up this listthe Secretary-Generel woul

take into account the necessity of having the national organiza.tions of

pbers of the United Naetions represented on the list.

sll the mem

(c) That, in the consultations referred 40 in sub-paragraph (b) of th:l
paragreph, the Commission and the Secretary-General should teke 1nto (

account the resoiutione of the General Assembly and of the Economic and

Social Council ‘eoncerning relations with Franco Spaln, and thet

orgenizaticns which eclleborated with the nazis and fascists. should be :
e:icluded both ":fi'om consultation end from the list.

(a,) By a majority, the Committee decided to refer specially to the
,nateeeity and importance of frequent consulta.tion between the IIC and the
~orgens of the Pan-American Union whoee task is the codification of

\nternational lew in the Inter-Americen System, without, hovever,

disregarding the claims of other eystems of lew. Three membere of the .
minority dissenting from this resolution clesire it to be recorded that :ln
theiy opinion this resolution,’ by singling out the Fen-Americsn Union for
special mention, creates foxf that Union a privileged position, and
"thereby violates the prinoiple of equality between nations and betwaen
systems of lew. They are of the opinion, that the resolution might be
taken to 1mp1y tha.t the work of States, other then those represented im
the Pen-Americen Union, 15 of-less importance for the IIC, and that the 5

IIC need not meintain equally close contact with such other States.




